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AND REVIEW. 


JANUARY. pA 9. 


THE LIFE AND WRITINGS OF SIR WILLIAM 
JONES. 

It is one of the evidences of the superiority of human nature 
that the attention of mankind is invariably arrested by the marks 
of an elevated genius and comprehensive mind; and that the 
dullest of men are seldom blind to an uncommon display of in- 
tellect. These endowments, it is true, too frequently engender 
feelings of envy and malevolence; but they are never uniformly 
directed to the advancement of human happiness, without sooner 
or later inspiring the more honorable feelings of respect and 
gratitude, The sages and philanthropists of ‘Greek and Ro- 
man fame” have, at this day, an epitaph upon almost every 
tongue; and certainly no one will doubt, that there are individu- 
als now in full life, who only require to be faithfully exhibited 
by the biographer, to command a profound and universal rever- 
ence, even after the lapse of ages and the revolution of empires. 
To say that the biography of that select class of persons, to which 
we have alluded, happily combines instruction with entertain- 
ment, is only to reiterate atruism. It is, we believe, a fact as 
generally admitted, that the advantages of biographical studies 
are realized in a much greater degree when we peruse the lives 
of such as have acquired fame in the particular pursuit which we 
have selected for ourselves. Ask the soldier the extent to which 
he is both gratified and enlightened by contemplating the cam- 
paigns of a Hannibal or a Buonaparte, Not less pleasure and 
advantage does the lawyer derive from the history and writings 
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of those who have achieved greatness in the line of his vocation. 
The latter too is equally incited to exertion, by contemplating 
the successful results of perseverance in the strife to attain the 
summit of juridical distinction, as the former is by contemplating 
the progress of a general, who after surmounting the greatest 
obstacles, and encountering the greatest dangers, conducts his 
army to the glittering summit of the Alps. 

The characters of those who have been remarkably distin- 
guished in jurisprudence have been regarded in after times with 
peculiar veneration. It has been said by one, who, both as a 
bold navigator and valiant soldier assisted in giving eclat to the 
reign of Queen Elizabeth,’ (and who at the same time was an 
accomplished scholar,) that the founders of laws were among the 
ancjents, “‘ honored as gods,” and that those who made improve- 
ments in jurisprudence, “‘ were no less liberally beneficial to their 
country, than the greatest and most prosperous conquerors.”’ 
The science referred to is indeed so vast, and includes so much 
general knowledge; it is so intricate and requires so much natu- 
ral acuteness and intense application; it is so dignified, and 
combines so much ethical science with so many of the precepts 
of christianity; and finally, it is so universal in its effects, and 
pertains so much to all climes and to all persons, that there is 
nothing extravagant in saying of those who have in former days 
ranked in the first order of juris-consults, 

“ The present hours, the future age, 
For them bewail, to them belong.” 

We may then justly infer, that even the imperfect account we 
now propose to offer of the life and writings of Sir William Jones, 
to whom has been applied, by the celebrated Dr. Parr, the words, 
‘it is happy for us that this man was born,” will afford some in- 
terest to the readers of this periodical. The principal sources 
from whence we have derived information of what is contained 
in this account are,— The Discourse of Sir John Shore, (after- 
wards Lord Teignmouth,) delivered before the Asiatic Society in 
London, on the 22d of May, 1794.—The New Monthly London 
Review, volumes I. and IL, for 1799.—The Memoirs of the Life, 


‘ Sir Walter Raleigh. 











1830. | Life, Sc. of Sir William Jones. 





Writings, §c. of Sir William Jones, by Lord Teignmouth, And 
lastly, The Works of Sir William Jones. 

The father of Sir William Jones was Mr. William Jones, an 
eminent mathematician, and a native of the island of Anglesey 
He established a mathematical school in London, and had among 
his pupils, Lords Mansfield and Hardwicke, the last of whom ob- 
tained for him, besides a lucrative office in the exchequer, a 
sinecure of £200 a year. Mr. Jones had the honor also of being 
the friend of the illustrious Newton, and he supported with great 
ability in several publications the doctrines of Newton against 
the attacks of Leibnitz and other philosophers. He was no less 
exemplary in his private character than he was accomplished in 
the abstruse science which made him so generally and so favor- 
ably known to the public. He died in 1749. 

Sir William Jones was born in London on the 28th of Septem- 
ber, 1746. The early loss of his father, fortunately for the in- 
terests of science, was not the means of denying to his uncommon 
genius a seasonable and proper culture. The sensibility and 
good sense of his mother determined her to send him to a public 
school, and the consequence of her resolution was, he was placed 
in the celebrated seminary of Harrow, which was then under the 
direction of Dr. Thackeray. The opinion which the Doctor 
gave of him in private, was that, “he was a boy of so active a 
mind, that if he were left naked and friendless upon Salisbury 
Plain, he would nevertheless find the road to fame and riches.” 
Before Sir William Jones left Harrow, Dr. Thackeray was suc- 
ceeded by the celebrated Dr. Sumner. The versatility and lustre 
of genius which was displayed by Sir William Jones, while at 


this seminary, fully answered the sanguine expectations of an 


affectionate and attentive parent, and together with liveliness of 


disposition and engagedness of manners, recommended him to 
the particular admiration and esteem of his new and learned pre- 
ceptor. He also became particularly intimate at Harrow with 
two of his school fellows, who, like himself, were destined to be- 
come the brightest ornaments of literature, viz: Mr. Sheridan 
and Dr. Parr. 

Highly talented by nature, as was Sir William Jones, it has 
been conjectured, that he was somewhat indebted for the variety 
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of learning and compass of knowledge which he afterwards dis- 
played, to an accidental circumstance that occurred at this scene 
of his juvenile studies. The circumstance to which we refer we 
find thus related: In a scramble with some of the boys for fruit 
under a pear tree, he was so unfortunate as to break his thigh, 
and was in consequence confined a very long time to his bed. 
From the books that were brought to him for his amusement, 
during this confinement, he contracted, it is supposed, his strong 
taste for general study.’ The truth is, however, that Sir William 
Jones was mainly indebted for his vast stores and variety of 


knowledge to maternal kindness and judgment. In the plan 


adopted by his mother for his instruction, her object was to lead 
his mind insensibly to knowledge by exciting his curiosity. She 
so managed as to make him always importunate to gain informa- 
tion, on casual topics of conversation, and would invariably say 
to him—read, and you will know—a maxim, to the observance of 
which, he acknowledged himself indebted for his future attain- 
ments. 

So extensive were the attainments of Sir William Jones at the 
period when he had completed his school education, that they 
seemed to have excited the wonder even of those whose expec- 
tations were the greatest; and the most flattering anticipations 
were accordingly entertained as to his future progress in science. 
There existed some diversity of opinion, it appears, among his 
friends as to the plan of study he should next follow; and it was 
recommended by Serjeant Prime, that he should pass from Har- 
row to the office of some eminent special pleader. At that time, 
however, Sir William Jones had a decided disinclination to the law, 
which was in some degree owing to his having, at this early age, 
already perused the abridgment of Coke’s Institutes, and some 
other old abridgment of law cases in barbarous Latin. From the 
circumstance of his aversion to law and the solicitude of Dr. 
Sumner that he should pass some years at one of the universities, 
it resulted that he entered at University College, in Oxford, the 
venerable seat of learning, for which, to the end of his life, he 


cherished a great affection. ‘Though the most industrious stu 


' Seward's Anecdotes of Distinguished Persons 
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dent, perhaps, ever known, he was a strenuous advocate for the 

practice of bodily exercise, and he accordingly had recourse to 

the most celebrated schools, at that time established, for teaching 

the accomplishments of riding and fencing. The rapidity of his 

acquisition of a knowledge of oriental literature was the subject 
of general admiration and applause while at Oxford. His know- 
ledge of the Hebrew language was obtained with so much ease, 
that it almost seemed intuitive, and he very soon made great pro- 
ficiency also in the Arabic. A perfect knowledge of the Latin, 
Greek and French he had previously acquired at Harrow, and 
his vacations, while at Oxford, were devoted to the best authors 
in Italian, Spanish and Portuguese. He left Oxford for the pur- 
pose of undertaking the private tutorship of Lord Althorpe, af- 
terwards the Earl of Spencer, and his attention while in that em- 
ployment was still directed to the knowledge of different langua- 
ges. It was candidly avowed by the most learned Asiatics, that 
his knowledge of Arabic and Persian was as accurate and ex- 
tensive as their own. He made himself conversant too with the 
Turkish idiom, and was so much attracted by the Chinese lan- 
guage, that he learned its radical characters, with the view of 
future improvement. 

As an extensive and profound knowledge of languages was 
one of the most remarkable circumstances which distinguished 
Sir William Jones, we shall here insert what appeared from a 
paper in his own hand writing : 

LANGUACES, 
Eight languages studied critically: 
English, Latin, French, Italian, 
Greek, Arabic, Persian, Sanscrit. 

Eight studied less perfectly, but all intelligible with a diction 
ary: 

Spanish, Portuguese, German, Runick, 

Hebrew, Bengali, Hindi, Turkish. 
Twelve studied least perfectly, but all attainable: 

Tibetian, Pali, Phalavi, Deri, 

Russian, Syriac, Ethiopic, Coptic, 

Welsh, Swedish, Dutch, Chinese. 


Making, in all, twenty-eight languages. ‘This wonderful profi 
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ciency in languages was by no means the result of an ostentatious 
disposition; for, perhaps, no writer ever displayed so much learn- 
ing, with so little affectation of it, as Sir William Jones. Mere 
philology was never considered by him as the end of his studies, 
nor as anything more than the medium through which knowledge 
was to be acquired. ‘ He would have disdained,” says Lord 
Teignmouth, ‘the character of a mere linguist.” Again, says 
the same author—“ In the course of his labors, we find him elu- 
cidating the laws of Athens, India, and Arabia; comparing the 
philosophy of the porch, the lyceum, and the academy, with the 
doctrines of the Sufis and Bramins; and, by a rare combination 
of taste and erudition, exhibiting the mythological fictions of the 
Hindus in strains not unworthy the sublimest Grecian bards.” 
The professional studies of Sir William Jones did not com- 
mence till his twenty-second year. In the close of the year 
1767, from a motive, it is supposed, of mere curiosity, he was 
induced to peruse Fortescue’s essay in praise of the laws of 
England, in which he became so deeply interested as to study it 
with considerable attention. He was thus led to compare the 
principles of the common law with the juridical doctrines of othe: 
countries, and to perceive the claim of the former to superiority 
over the ancient and modern laws of the other countries of Eu- 


rope—a fact, of which, he acknowledged, he had never before 


entertained anidea. For the republican system of law of Greece 
and Rome he had before adopted a strong partiality, but after 
studying with attention the essay of Fortescue, his mind became 
impressed with a decided preference for the free institutions of 
his own country. Still he observed and lamented the occasional 
deviations in practice from the theoretical perfection of the Brit- 
ish Constitution. His views of that constitution are clearly ex- 
pressed in a letter to one with whom, about this time, he had 
formed an intimacy, and who, like himself, was captivated with 
oriental literature. The person alluded to was Reviczki, after- 
wards the imperial minister of Warsaw, and ambassador to the 
Court of St. James, between whom and Sir William Jones a cor- 
respondence commeneed which continued for many years. ‘This 
correspondence was gencrally carried on in Latin or French, and 
related principally to literary subjects. There is one letter, 
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nowever, from Sir William Jones to his friend, in relation to the 
parliamentary election in 1768, wherein he eloquently lauds the 
British Constitution as follows: “ The original form of our con- 
stitution is almost divine; to such a degree, that no state of Rome 
or Greece, could ever boast one superior to it; nor could Pilato, 


Aristotle, nor any legislator, even conceive a more perfect model] 


of a state. The three parts, which compose it, are so harmoni- 
ously blended and incorporated, that neither the flute of Aristo- 
xenus, nor the lyre of Timotheus, ever produced more perfect 
concord, What can be more difficult than to devise a constitu- 
tion, which, while it guards the dignity of the sovereign and lib- 
erty of the people from any encroachment, by the influence and 
power of the nobility, preserves the force and majesty of the laws 


? In the same letter he 


from violation, by the popular liberty.’ 
compares the British Constitution to a game of chess—“ for,” says 
he, ‘we have a king, whose dignity we strenuously defend, but 
whose power is very limited; the knights and rooks, and other 
pieces, have some kind of resemblance to the orders of nobility, 
who are employed in war, and in the management of public af- 
fairs; but the principal strength is in the pawns, or people: if 
these are firmly united, they are sure of victory; but if divided 
and separated, the battle is lost. ‘The motions of all, as in the 
game of chess, are regulated by fixed laws.”’ 

The first publication of Sir William Jones was a literal French 
translation, in two quarto volumes, of the life of the celebrated 
Nadir Shah, from a Persian manuscript. This translation was 
undertaken at the particular request of the King of Denmark, 
who, at the time, was on a visit to England. Sir William Jones, 
it appears, had little inclination, as well as leisure, to engage in 
this translation, and was stimulated, as he declared, to the under- 
taking, by the apprehension that the request might be made to 
the literati of France, and that the reflection might be circulated 
on the continent, that in England no man was to be found capa- 
ble of complying with the desire of the Danish sovereign. The 
translation was the more difficult on account of its being in 
French, since, as he himself observed, “ there are in every lan- 
guage certain peculiarities of idiom and nice shades of meaning, 
which a foreigner can never attain to perfection.”” A residence 
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in France, therefore, became necessary for the opportunity of 


availing himself of a native of France (fully acquainted with that 
idwm and those shades) at hand, to correct the sheets. Incredi- 
ble as it may appear, the undertaking was commenced and fin- 
ished in the course of a year; though, in the mean time, he was 
obliged to relinquish the tuition of Lord Althorpe to another. 
Sir William Jones when he had completed and published the 
work, at his own expense, presented, in the year 1770, numerous 
copies of it, to his Danish majesty. As the manner in which the 
translation was executed appeared to be highly satisfactory, it 
might reasonably have been supposed that the learning and dil- 
igence of the author, and the sacrifices he was obliged to make 
would have met with a liberal remuneration. But the reader 
will hardly believe, that the only remuneration of the author was 
the titular distinction of being admitted a member of the Royal 
Society of Copenhagen! It was conjectured that this illiberal 
treatment made a lasting impression on his mind, and that the 
disappointment induced him to apply himself with closer assiduity 
to the study of law. And what he says in his preface to the 
English edition of Nadir Shah has been supposed to have been 
in allusion to this instance of royal ingratitude. ‘ It is a melan- 
choly consideration,”’ he says, ‘ that the profession of literature, 
by far the most laborous of any, leads to no real benefit or true 
glory whatsoever. Poetry, science, letters, when they are not 
made the sole business of life, may become its ornament in pros- 
perity, and its most pleasing consolation in a change of fortune; 
but if a man addicts himself entirely to learning, and hopes by 
ihat, either to raise a family, or to acquire what so many wish 
for, and so few ever attain—an honorable retirement in his declin- 
ing age, he will find, when it is too late, that he has mistaken his 
path; that other labours, other studies are necessary; and that, 
unless he can assert his own independence in active life, it will 
avail him little to be favored by the learned, esteemed by the 


”» There is little doubt that 


eminent, or flattered even by Kings. 
Sir William Jones very keenly felt for a time the ingratitude, or 
more properly, the injustice, he experienced at the hands of his 
Danish majesty; though he had too much fortitude of character 


to be thrown by it into anything like a permanent despondency. 
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On the contrary, as there 1s every reason to believe, he finally 
regarded the affair with the true feeling, without openly express- 
ing it. 

In 1769, he proceeded with his pupil, Lord Althorpe, and with 
others of the Spencer family, on a tour of France, and resided 
for some time at Nice. During this foreign excursion he made 
it a business to study men, and to observe the forms and influ- 
ences of government; and the results of his study and observa- 
tion he applied with patriotic solicitude to the political condition 
of his own country. Although he derived great satisfaction from 
his connexion with the family just mentioned, in which he had 
the office of tutor, and although there was reason for him to ex- 
pect much from their gratitude and friendship, yet in 1770, he 
determined to enter upon a new career of life. He was led to 
this resolution both by his feelings and the extent of his views; 
that is, by aspirit of independence, which, by the way, was always 
observable in his character, and the desire of acquiring public 
distinction by being useful to his country. It is natural that a 
man of such a disposition, should wish to extend his prospects 
beyond what they were as a mere tutor, and to move in a sphere 
where his exertions would be less circumscribed. The profes- 
sion of the law afforded a path to his ambition, and accordingly 
he resigned his charge and was admitted into the Temple, on the 
nineteenth of September, 1770. Still he did not, at once, re- 
nounce his predelictior for oriental learning and for literature in 
general. But he did not consider the law as dry and unpleasant, 
and never was so, he thought, to any one, unless to such as 
deemed any study e#npleasant which required very considerable 
application of mind and exertion of memory. He had a com- 
mon place book for the law, and another for oratory, that is, for 
correctness of style and elegance of method. In a letter to his 
friend, J. Wilmot, Esq. he says, “ I have just began to contem- 
plate the stately edifice of the laws of England,— 


“ The gathered wisdom of a thousand years,”— 


if you will allow me,” he adds, “to parody a line of Pope.” 
In 1773, Sir William Jones took, at Oxford, his degree of 


master. It was upon this occasion that he composed an oration, 
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which ten years afterwards was published, wherein he ably and 
successfully vindicated learning from the charge of being des- 
tructive of a manly and independent spirit, and of having a ten- 
dency to produce a habit of obsequiousness. He also dilated in 
the same oration, with much eloquence, on the transcendant ad- 
vantages afforded by the university of Oxford. His reputation 
had now considerably increased, much to the delight, as may 
well be conceived, of a fond parent, who (to use the words of 
Lord Teignmouth) “ found her maternal care and anxiety repaid 
in a degree equal to her most sanguine expectations, and her 
affection rewarded by a full measure of filial duty and gratitude.”’ 
tie was called to the bar in 1774, and from that occasion, he 
considered it necessary to devote himself exclusively to his legal 
studies, ‘* The die is cast,”’ he says in a letter to a friend, “ and 
i have no longer a choice; all my books and manuscripts, with 
an exception of those only which relate to law and oratory, are 
locked up at Oxford, and I have determined for the next twenty 
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years at least to renounce all studies but those which are con- 
nected with my profession.” ‘This resolution evinced as much 


eee 


true fortitude as it did sound judgment, for when we consider the 
attachment of Sir William Jones to general study, and more par- 
ticularly his enthusiasm for oriental literature, we cannot be in- 
sensible of the sacrifice he made of present enjoyment, in order 
to attain the exalted end he had in view. Sir William Jones did 


not, like the celebrated Fearne, who, when he had resolved to 
<ledicate himself to the law to the exclusion of other pursuits to 
which he was strongly inclined, burn his profane library, and 


weep over its flames;' but he did that which was equally indica- 
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tive of a generous ambition, and which was quite as great a 
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sacrifice. He distinguished himself for the same facility in im- 
bibing a knowledge of law, as he had shewn in other investiga- 
tions; and while he studied and admired the theory and rationale 
of that extensive science, he acquired a perfect knowledge of the 
technical forms which are indispensable in practice. 

In 1775 he attended for the first time the spring circuit and 


sessions at Oxford) and in the following year was regular in his 


> Butler's Rem. vol. J, p. 119 
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attendance upon the courts in Westminster Hall. During this 
time, however, the philosophical discoveries which were made 
did not escape his attention. ‘This appears by a letter which he 
wrote in the Temple to his friend Lord Althorpe, wherein he 
expresses the pleasure he received ‘ from seeing.a series of ex- 
periments exhibited by Mr. Walsh on the American eel, by whieh 
he clearly proved, that the animal had a sensation wholly distinct 


from any of the five senses.” 


In the political transactions of the 
day he was also extremely interested. In relation to the contest 
which had taken place between the mother country and the colo- 
nies, he warmly espoused the cause of the latter, and fearlessly 
arraigned and condemned the policy and conduct of the British 
ministry. In the same letter from which we have made the 
above extract, he expresses to Lord Althorpe his solicitude to 
obtain certain mformation from America: * Do you hear,” he 
says, “‘ any certam intelligence concerning America? Mr. Owen 
Cambridge has just informed me that a New-York Gazette is 
brought over, in which the late uncertain accounts are confirmed 
in their full extent.””> The correspondence which Sir William 
Jones had enjoyed up to this period with numerons individuals in 
England and upon the continent, exhibit the fullest evidence that 
his learning and abilities were held in the highest estimation by 
the literati of Europe; and his reputation, at this time, had even 
extended into Asia. 
| To be continued. | 


LAW OF PARTNERSHIP—Ne. V. 
TOWER OF ONE PARTNER TO BIND THE FIRM BY DEED. 
it is well settled as a general rule of law, that one pertner can- 
not bind the firm by deed even in commercial dealings. The 
power to do so has been deemed of dangerous tendency by courts 
of law, as it would enable one partner to give to a favorite credi- 


tor a mortgage, or alien on the real estates of the other partners 


[t is as inconsistent, too, with technical rules, as it is contrary to 


the general policy of the law.’ Where a special authority has 
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been given, however, to one partner by the other, for that pur- 


pose, there is then, of course, no doubt of the power of the former 
to bind the latter by deed.’ For in that case, a deed executed 
and sealed by one partner only, is, in judgment of law, a deed 
executed by all the partners.” So partners may by their subse- 
quent conduct ratify the deed of a partner so as to render the 
firm liable? The power which partners wish to give to one of 
their firm to bind the firm by deed, must generally be conferred 
by deed, or power of attorney under seal; though if the deed is 
executed by one partner, in the presence of the others, a parol 
authority will be sufficient. In a very late case in the State of 
New-York, a partner agreed in his own name, and in that of his 
co-partner, to a submission of a partnership affair to arbitration, 
and signed the arbitration bond himself, and also as attorney to 
his partner, without having any power of attorney from his part- 
ner for that purpose. The submission, it was held, did not bind 
the co-partners so as to make the award valid; though the part- 
ner who made the bond was individually bound by it.* This is 
in conformity to the rule laid down by Chancellor Kent in his 
‘**‘ Commentaries,” who there says, “‘ Nor can one partner bind 
the company by a submission to arbitration, even of matters aris- 
ing out of the business of the firm.”* He then cites Slead v. 
Salt,’ and Karthaus v. Ferrer.’ So if one of two partners execute 
a bond for duties on goods imported by the partnership, with 
surety, (though the surety may maintain an action against both 
partners for advances of money to his co-obligor, with which the 
bond is paid); yet ifthe surety himself takes up the bond, he can 
only bring an action for money paid, against the partner who ex- 
ecutes it with him.’ In the case of Skinner and Daylon, in the 
Supreme Court of New-York, it was decided that a covenant 


1 Rall v. Dunsterville, 4 T.R. 313. Williams v. Walsby, 4 Esp. N. P. 220. 
Steiglitz v. Eggington, 1 Holt’s N. P. 141. 

2 Gerard v. Basse, 1 Dallas, 119. Green v. Beals, 2 Caine’s R. 254. Clem 
ent v. Brush, 3 Johns. Ca. 180. Mackay v. Bloodgood, 9 Johns. Rep. 285. 

* Ludolow vy. Simonds, 2 Caines, C. E. 1. 

4 M’Bride v. Hagan, 1 Wend. 532, 

* 3 Kent’s Com. 25. 63 Bing. Rep. 101 

7 1 Peter’s Rep. 221. 


> Walden v. Sherburne, 1o Johns. Rep 
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entered into by Skinner, for himself and W. R. and A. H. diree- 
tors of the Granville Man. Company, was binding only upon 
himself, unless he could prove that he sealed the contract for the 
directors, &c., and that he had authority from them for that pur- 
pose.’ The same case afterwards came before the Court of 
Chancery,’ from which there was an appeal to the Court of Er- 
rors.’ Platt J. in the latter Court, said, that Skinner “had no 
right to contract in that form, either for the company or for his 
co-directors,”’ as a general rule. 

We have already alluded to the exception to the rule, that one 
partner may bind his firm by deed without any sealed power of 
attorney, by executing the deed in the presence of all, and by their 
approbation and consent. This seems to be well established. 
In the marginal note to the case of Skinner v. Dayton, just cited, 
it is stated, generally, however, that the authority for one partner 
to bind the firm by deed, may be by parol. But neither the de- 
cision in that case, nor the language of the Court, goes beyond 
the English decisions, in the effect to be given to a parol author- 
ity. According to the English authorities, if a bond or a bill of 
sale, &c., under seal, be executed in the name of one partner in 
behalf of himself and the others, and by the authority of the oth- 
ers, and in their presence, the execution is good against the firm.° 
In the case of Skinner and Dayton, it appeared that it was known 
to some of the company that Skinner was about contracting, and 
that an express assent had been obtained from some of the mem- 
bers individually. ‘These facts, in connexion with the circum- 
stance that Skinner laid the contract before a meeting of the 
directors, when they were all present, which, on the face of it, 
explained that he had assumed to act as their agent, that their 
names were recited in it as the parties to be bound by it, and 
that no objection was made, shewed conclusively (the Court 
considered) that the contract was adopted and ratified by the 
directors, and that they were all equally bound by it. The case 
of Mackay v. Bloodgood: is a still stronger case than the one just 


113 Johns. Rep. 307. 2 2 Johns. Chan. R. 526. 

319 Johns. Rep. 513. 43 Kent’s Com. 24, Note. 

* Burr v. Burr, 3 Ves. 578. Ball vy. Dunsterville, 4 T. R. 315, Williams v. 
Walby, 4 Esp. N. P.C. 6 9 Johns. Rep. 295. 
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mentioned, as the deed in that case was not executed in the im- 
mediate presence of the partner who did not sign and seal. It 
was the case of an arbitration bond signed by one partner, where 
the other had approved it, was held to be valid, though that 
other was not present, and assenting at the moment of execution, 
but was by, in the store, though perhaps not in the same room 
where the bond was signed. And it has even been decided that 
a warrant of attorney under seal, executed by one person for 
himself and partner, in the absence of the latter, but with his con- 
sent, is a suflicient authority for signing judgment against both. 
sut in these cases the instrument must be so drawn and execu- 
ted, as to exhibit on its face the intention to bind the partnership.* 
The circumstance of the parties treating the deed as their own, is 
enough to raise the inference of a delivery of the instrument, as 
against all.’ 

There seems to have been a distinction made as to the mode 
in which the authority may be given by a firm to a deed executed 
by one of the partners, before and at the time when executed, 
and as to the mode of giving it authority afler its execution; or 
in other words, between assenting to it before it is sealed and 
delivered, and ratifying it afterwards. For, it has been held, 
that a subsequent acknowledgment by one partner that he gave 
an authority to execute a deed on his behalf, will not give the 
deed validity as against him, unless the authority itself be shown 
to have been legal and under seal.‘ But upon principle there 
appears to be no reason why an express and unequivocal verbal 
ratification made subsequently, should not have an effect equal 
to a verbal assent given at the time. And the case of Skinner 
and Dayton, as reported in the 19 Johns. Rep. 513, certainly 
shews that it was so considered by the Supreme Court of New- 
York. Platt, J. in that case, considered a leiler, written by all 
the directors of a manufacturing firm, ‘ was pregnant, in every 


line, with the most satisfactory evidence, that the directors had 


adopted and ratified the contract,” which had been made by 


! Brutton v. Brutton, | Chit. Rep. 707, and Gow on Part. 55. 
2 Vide Mead v. Tomlinson, 1 Day’s Rep. 145. 
* Burn v. Burn, 5 Ves. 572. 


¢ Vide Gow on Partnership, 95, and Steiglitz v. Eggington, Holt’s N.®.C. 14. 
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Skinner, one of the firm, under seal. Spencer, J. in the same 
case, also observed—“ Both at law and in equity the subsequent 
assent of the principal to the act of an agent, in relation to the 
interest and affairs of the principal, is equivalent to a positive 
and direct authorization to do the act. Such subsequent assent 
is an adoption of the act of the agent, with a view to reap the 
benefit flowing from it; and he who receives the advantages and 
profits of a contract, must assume the risk of the disadvantage 
and loss which may attend it.” A strong case of subsequent 
approbation by all the partners raises a very natural inference, 
certainly, of their previous positive authority having been given 
in their presence to the particular partner to sign and seal a deed 
in the name of the partnership. We do not say but that it would 
be the best policy, to require that an instrument under seal should 
always be signed and sealed by every member of the firm, in 
order to make it binding upon the firm. We only mean to say, 
that if one partner is enabled to bind the firm by a deed made by 
himself alone, because it is made in their presence, we see no 
reason why he may not bind the firm by a deed which is not made 
in their presence, but which is afterwards expressly assented to 
and approved by the firm, though such assent and approval be 
not under seal. With respect to the individual partner himself, 
who, without legal authority or sanction of the firm, undertakes 
by his execution of a deed, to give it operation against his co- 
partners, the deed, unquestionably, and as all the authorities 
agree, will be binding upon him, although not binding upon his 
partners.’ 

We have now to mention one exception to the rule, that a 
partner cannot bind his firm by deed,—which is, that he may 
give a release of a partnership debt, under seal. That authority, 


however, arises not from any capacity to bind his co-partner in a 


manner to impose an obligation upon him, but from the power 
which each partner has over the partnership property and part- 


1 Elliott v. Davis, 2 Bos. and Pul. 338. Hawkshaw v. Parkins, 2 Swanst 
543. Green v. Beals, 2 Caines’ Rep. 254. Clement v. Brush, 3 Johns. Ca. 180 
Skinner v. Dayton, 19 Johns. Rep. 513. Tom v. Goodrich, 2 Johns. Rep. 215 
M’Bride v. Hagan, 1 Wend. 326. 
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nership debts.1. The rule of law and of equity, in this respect, is 
the same, and it must be a case of collusion for fraudulent pur- 
poses, between the partner and the debtor, that will destroy the 
effect of the release.? ‘This agrees perfectly withthe rule which 
has been long established and invariably observed in England, 
viz. where there is a promise to several jointly, or there are sev- 
eral joint obligees or covenantees, a release by one binds all;? 
and as contracts with a partnership are made jointly with all its 
members, one may therefore defeat the claims of the rest. In 
this respect the law in England and in the United States corres- 
ponds with the rule of the civil law, Acceplilatione unius tollitur 
obligatio.*. A release by one partner, indeed, presupposes a 
payment to him of a partnership debt; and, as a payment of the 
whole to any one of the partners, discharges the debtor from all, 
a release will have the same effect. This, says Mr. Gow, “ may 
seem hard; but a deed implies a full consideration, which, in the 
case of a release, would be for the joint benefit of all the part- 
ners; and if any prejudice is sustained by the misconduct of one, 
the law imputes it to the folly of the others, who have associated 
with a man of such a character.” 

But in cases of gross fraud or collusion, a release made by 
one partner will be set aside by a court of law; though it is ne- 
cessary that the fraud should be most clearly established. If it 
be contrary to the agreement that the releasor should interfere 
in the discharge of the debt released, and, on that account, the 
release is improper; the release is nevertheless effectual, unless 
proved to have been fraudulent. So though the release be exe- 
cuted after the dissolution of the partnership, by a partner who 


had no authority to release more than hisown moiety of the debt, 


? Vide the late case of M’Bride v. Tagan, 1 Wend. 526, in which the princi- 
pal authorities are cited by Ch. J. Savage. 

23 Kent's Com. 24. 

* Tooker’s Case, 2 Rep. 68. Hawkshaw v. Parkins, 2 Swanst. 542. 
Part. 87. 

* Inst. 1. 2 ff. de duob. reis 

® Gow on Part. 87. 

® Stokes v. Stokes, 1 Ventr. 35. Gow on Part. 88. Pierson v. Hooker, 3 
Johns. Rep. 68. Bulkley v. Dayton, 14 Johns. Rep. 387. Bruen v. Marquand, 
17 Johns. Rep. 58. 
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the action against the debtor is gone.’ But if one partner, even 
during the partnership, release a debt due to the firm in consid- 
eration of a debt due from him individually, and, if such appear, 
on the face of the release, to have been the fact, it is void.” 

As to the rule that one partner may by deed release a debt due 
to the firm, it is held, if one partner enter into a submission to 
an arbitration in the name of both and an award is made in favor 
of the partners, and if payment is made of the amount awarded 
and accepted by such partner, such payment operates by way 
of release by one partner, or as an accord and satisfaction, and is 
binding upon both partners,’ So where a bond was given by one 
partner for a simple-contract debt due from the firm to a creditor, 
and accepted by the creditor, it was held to be, by operation of 
law, a release of the other partners, and to extinguish the simple- 


contract debt in law and equity.‘ 


ENGLISH STATE TRIALS. 


ALGERNON SYDNEY AND JUDCE JEFFRIES. 


State Trials; or @ collection of the most interesting, Trials prior to 
the Revolution of 1688, reviewed and illustrated. By J. M. 
Phillipps, Es. Lonpon. 1826. 


Though the above work is limited to the history of a remote 
period, and also to a series of occurrences and transactions that 
were exclusively confined to a country, which is now, to us, in 
every sense, a foreign country, we should be apathetic, indeed, 
if its pages afforded us no gratification. So long as our consti- 
tutional law continues to embody the principles of the English 
Magna Charta—Bill of Rights—Acts of Settlement and Habeas 
Corpus, and the law of ‘Trial by Jury, we must regard the pro- 
gress of ciyil liberty in England with anything but indifference. 
And so long as we continue to invoke the shades of a Russell and 
a Sydney, on occasions of national jubilee, and to manifest a 
sympathy for the tragical fate of those and other distinguished 


? Salmon and Brown v. Davis, 4 Binn. 375. 
? Gram v. Cadwell, 5 Cowen, 489. 
* Buchanan vy. Carry, 19 Johns. Rep. 137. M’Bride vy. Hagan, 1 Wend. 536. 


* Williams v. Hodgson, 2 Harris and Johns. 474 
VOL, 11.—No. I. 3 
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martyrs in the cause of liberty, we must regard the English 
“State Trials” with peculiar interest. Mr. Howell’s edition of 
those ancient records, has been a work long in print, though it 
has had a place in but few American libraries, and has been in- 
accessible to general readers, by reason of its size and price. 
We therefore feel indebted to Mr. Phillipps (a gentleman already 
known as an author in the United States, by his Treatise on 
Evidence,) for the service he has rendered in condensing and 
illustrating the most valuable part of the ‘State Trials” in two 
volumes. His labors, it may be said, have had an effect similar 
to that of the beams of the rising sun upon a range of elevated 
hills in the western horizon, by whose aid we acquire a definite 
and true conception of the shape and magnitude of what, without 
it, was but imperfectly discernible. 

Even they who have been fortunate enough to have access to 
the ‘State Trials,’’ must have been bewildered by the prolixity 
and confusion in which the proceedings are involved. One of 
the objects of Mr. Phillipps has, therefore, been to give a clearer 
and more comprehensive view of the several cases, by retrench- 
ing what is superfluous and irrelevant, and reducing into order 
all that is material. ‘There are very few of these cases which 
are not, in some one respect, interesting or remarkable; and a 
few of them are singularly distinguished by the boldness and 
eloquence of the party accused. But the most valuable infor- 
mation, says Mr. Phillipps, ‘“‘to be derived from the English 
State Trials, relates to the administration of justice. We may 
there see how the law was dispensed in State Prosecutions thro’ 


a long series of ages. In the earlier periods these proceedings 
were conducted without any regard to truth; and it would be 
difficult to name a trial not marked by some violation of the first 
principles of criminal justice. If this view is dark in the distance, 
it is bright and consolatory in nearer times. Immediately after 


the revolution of 1688, our courts of justice acquired a new 
character, which has been advancing and improving to the pre- 
sent age. In comparing the two periods, which preceded and 
followed that event, and surveying the systems established before 
and afterwards, the contrast will appear most striking in these 
particulars. The deportment of the judges towards the accused, 
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the tone and temper of their addresses to the jury, the practice 
in respect of the reception of evidence, and the exposition of the 
law of treason.” In regard to this last particular, Mr. Phillipps 
is confident, that the reader will perceive, in the latest State 
Trials, that some important doctrines have been laid down, on 
the broadest and soundest principles. 


Perhaps there are no two persons who appear more conspic- 
uous in the “ State Trials,” than Algernon Sydney and Judge 
Jeffries—and no two persons could be more opposite in their 


private characters, or more at variance as partizans, One was 
the disinterested and intrepid advocate for the liberty of his coun- 
trymen, and the other the hireling and inhuman agent of arbi- 
trary power. The name of Jeffries, even in this remote age and 
country, carries with it the idea of persecution and cold-blooded 
atrocity. If the history of his judicial acts did not appear in 
such an unquestionable shape, we might consider that it had been 
exaggerated by his enemies. As it is, however our credulity 
may be staggered, we are compelled to believe. though we may 
be led to exclaim, 


‘‘ How strange is truth—stranger than fiction.” 


Jeffries was remarkable ‘or his strenuous exertions to elude 
the important rule of law which required the evidence of to 
witnesses to sustain a charge of treason. In the trial of Lord 
Delamere, for instance, there was but one witness; and when 
this objection was urged and pressed with great force, Jefiries 
told the jury, that a single witness, proving an overt act of trea- 
son, and another witness proving some act of the prisoner, not 
in itself of a treasonable nature, but confirmed by the evidence 
of the former witness, would, together, be sufficient to convict. 
The instance put by him to illustrate this opinion, was: “If A. 
B. buy a knife of C. D. for the purpose of killing the King, and 
it is proved by one witness that he bought the knife of C. D. for 
this purpose, and another witness prove only that he bought the 
knife of C. D., they are together sufficient.” 

The same rule was applied in the trial of Algernon Sydney, in 
which trial Jeffries made uncommon exertions to mistake both 
the law andthe facts. But Sydney defended himself with the 
spirit and courage which marked his character; and though 
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frequently interrupted by the chief justice, and diverted from the 
course of his observations, preserved throughout the trial his 
temper and self-possession undisturbed. The judgment for high 


treason being pronounced: “Then, O God! O God!” he ex- 
claimed, ‘‘I beseech thee to sanctify these sufferings to me, and 
impute not my blood to the country, nor to the city through which 
I am to be drawn. Let no inquisition be made for it; but if any, 
and the shedding of innocent blood must be avenged, let the 
weight of it fall only on those, who maliciously persecute me for 


righteousness’ sake.” 

““T pray,” said the chief justice, “‘ I pray God to work in you 
a temper fit to go into the other world; for I see you are not fit 
for this.” 

“Mv Lord,” (replied Sydney, stretching forth his arm,) “ feel 
my pulse, and see if I am disordered. I bless God, I never was 
in a better temper than I am now.” 

Evelyn, in his journal, notices this memorable trial in the 
following manner. Speaking of a wedding in the city at which 
he was present, he says, “‘ There was at the wedding the Lord 
Mayor, the Sheriff, several aldermen, and persons of quality; 
above all, Sir George Jeffries, newly made Lord Chief Justice 
of England, with Mr. Justice Withers, who danced with the 
bride, and were exceeding merry. These great men spent the 
rest of the afternoon, till eleven at night, in drinking healths, 
taking tobacco, and talking much beneath the gravity of judges, 
that had but a day or two before condemned Mr. Algernon Syd- 
ney, who was executed on the 7th on Tower-hill, on the single 
testimony of that monster of a man—Lord Howard of Esrick, 
and some sheets of paper taken in Mr. Sydney’s study, pretended 
to be written by him, but not fully proved, nor the time when, 
but appearing to have been written before his majesty’s restora- 
tion, and then pardoned by the act of oblivion; so that though 
Mr. Sydney was known to be a person obstinately averse to 
government by a monarch, (the subject of the paper was in an- 
swer to one of Sir R. Filmer,) yet it was thought he had very 
hard measure. ‘There is this yet observable, that he had been 
an enemy to the late king, and in actual rebellion against him; 


a man of great courage, great sense, great parts, which he 
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showed both at his trial and death; for when he came on the 
scaffold, instead of a speech, he told them only that he had made 
his peace with God, that he came not hither to talk, but to die; 
put a paper into the sheriff's hand, and another into a friend’s; 
said one prayer as short as a grace, laid down his neck, and bid 
the executioner do his office.” 


CONTRACTS OF SALE. 


MEMORANDUM OF SALE BY AN ADMINISTRATOR ACTING AS 
AUCTIONEER. 


A case was decided before Mr. Justice Story at the late term 
of the Circuit Court of the United States in Rhode Island, 
wherein the main question presented for the decision of the Court 


was, whether an adminisrtator, who acts as auctioneer, in selling 
the property of his intestate, can bind a person who may bid at 
the sale, by his own memorandum in writing. As this case was 
considered by the court as acase of considerable importance, 
our plan is to lay before our readers the facts, with the substance 
of the opinion of the before named judge, which we have taken 
from a report made by a friend who was present at the trial. 
We, however, propose, as a preliminary measure, to give a gen- 
eral view of the law as to the authority of auctioneers generally 
to make a memorandum in writing, which, under the statute of 
frauds, willbe binding upon a bidder at a public sale. 

The two following sections of the statute 29 Car. 2, which is 
entitled the ‘ Statute of Frauds and Perjuries,” it is believed 
have been incorporated into the statute law of most of the States. 

1. “‘ No action shall be brought whereby to charge a defend- 
ant upon any contract or sale of lands, tenements and heredita- 
ments, or any interest in or concerning them, unless the agree- 
ment upon which such action shall be brought, or some memo- 
randum or note thereof shall be in writing, and signed by the 
party to be charged therewith, or some olher person thereunto 
by him lawfully authorised.” 

2. “No contract for the sale of any goods, wares and mer- 
chandizes, for the price of ten pounds and upwards, shall be 


good, except the buyer shall accept part of the goods so sold, 


ee ene eee ee Cee event 
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and actually receive the same, or give something as earnest to 
bind the bargain, or in part payment, or that some note or me- 
morandum, in writing, of the same bargain, be made and signed 
by the parties to be charged by such contract, or their agents 
thereunto lawfully authorised.” 

The opinion expressed by Lord Mansfield and Mr. Justice 
Wilmot, that sales at auction are not within the statute of frauds," 
it seems has not received the approbation of most other English 
judges. Lord Ellenborough, in Hinde vy. Whitehouse’, though 
he admits, that the auctioneer is to be considered as the agent of 
both parties, and his memorandum is a sufficient note in writing, 
yet he denies that auctions, abstractedly considered, are not with- 
in the statute. No doubt, we believe, was ever entertained, as 
to whether the auctioneer is the agent of the vendor; and all the 
cases relate to the point, whether he is also the agent of the 
purchaser. This poimt, it seems, has been well settled in the 
affirmative. In Simon v. Motivos, it was decided, upon the last 
mentioned section of the statute of frauds, that an auctioneer, in 
writing down the name of a purchaser at a sale, was a sufficient 
agent.2 The reports of that case are rather confused and con- 
tradictory, yet that this was the principal ground of the decision, 
is recognised by Lord Loughborough, in the case of Rondeau v. 
Wyatt. So in the case of Hinde vy. Whitehouse, although the 
decision ultimately rested upon a different ground. Lord Ellen- 
borough, C. J. says: “‘ The first question on the letter of the 
statute, is, Is this a memorandum of the bargain (which in this 
case had been the auctioneer’s writing down the name of the 
buyer) made by an agent of both parties? In respect of the sales 
of goods, it has uniformly been so holden ever since the case of 
Simon v, Motivos, and it would be dangerous to break in upon a 
rule which affects all sales, made by brokers acting between the 
parties buying and selling; and, where the memorandum in the 
brokers’ book, and the bought and sold notes transcribed there- 


from, and delivered to the buyers and sellers respectively, have 


heen holden a sufficient compliance with the statute, to render 


1 Simon v. Motivos, I W. Bla. 599. 27 East. 568. 
33 Burr. 192). 1 W. Bla. 599. 42H. Bla. 63. 
57 East. 588 
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the contract of sale binding on each. All the great transactions 
of sale, in this great city, are so conducted, and stand on this 
foundation, for legality, only; and it is too late, I conceive, to 
draw it into question.” In Cleaves y. Foss,’ the Supreme Court 
of Maine say: “It may be urged, that the auctioneer, who is 
directly employed and deputed to act for the seller, ought in no 
case to be regarded as the agent of the purchaser. If this were 
res integra, strong reasons might be and have been offered in 
support of this position.” 

The difference of phraseology which is observable in the two 
above recited sections of the statute, has been made the ground 
of a supposed distinction between the sale of lands, which is in- 
cluded in the one section, and the sale of goods in the other. 
Some cases have inculcated the doctrine, that the auctioneer 
writing down the name of the purchaser, is not sufficient to sat- 
isfy the statute in a sale of lands». These cases were, however, 
questioned by Lord Eldon in Coles y. Frecothick.2 And it was 
moreover held expressly in White v. Proctor,‘ that an auctioneer 
is, by implication, an agent duly authorised to sign a contract for 
lands on behalf of the highest bidder. And that his writing 
down his name in the auction book is a sufficient signature to 
satisfy the statute, was held also in Emmersun v. Heelis.° 

But it is requisite, in all cases, that the agent be some third 
person; for the rule is, that one contracting party cannot, by im- 
plication, be an authorised agent for another, to bind him by a 
memorandum, As where the plaintiff made a note of the bar- 
gain, and the defendant overlooking him while he was writing it, 
desired him to make an alteration in the price, which he accord- 
ingly did. It was contended, that the defendant, who was the 
party sought to be charged, had made the plaintiff his agent, for 
the purpose of signing the memorandum. But Lord Ellenbo- 
rough was of opinion, that the agent must be some third person, 


} 4 Greenleaf's Rep. 9. 

* Symonds v. Ball, 8 T. R. 151. Walker v. Constable, 1 Bos. and Pul. 306. 
Buckmaster v. Harrop, 7 Vesey, 341. 

39 Vesey, 249. 44 Taunton, 208. 


* 2 Taunton, 28, and vide to same effect Cleaves v. Foss, 4 Greenleaf’s Rep. 1, 
and also p. 263. 
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and could not be either of the contracting parties.’ So in the 
State of New-York, where an entry was made by the vendor of 


goods in his book of sales, of the name of the purchaser, and the 


terms of the contract of sale, which was read to the agent of the 
vendee, who made the purchase, and assented to by him as cor- 
rect; it was held not to be a sufficient memorandum in writing.” 

We have now cleared the way for giving the substance of the 
case of Smith, administrator, v. rnold, which was the one to 
which we referred as having been very recently decided by Mr. 
Justice Story in Rhode-Island, in which case it was held that it 
makes no difference whether the person making the memorandum 
is the real owner, or only the trustee; or in other words, whether 
he is legally, or beneficially interested. Several other important 
points, it will be observed, were also decided. 

The action was assumpsit, brought to recover about $1800, 
the price of certain lands sold by the plaintiff, as administrator 
under license from the Supreme Judicial Court, to the defendant. 
The plaintiff acted as auctioneer at the sale, and made at the 
time a memorandum of the highest bids—naming the bidder, the 
land sold, and price; and among the lots of land so included in 
the memorandum, were the lots, for the price of which this ac- 
tion was brought. From the color of the ink, however, and the 
difference of the hand, his Honor, in his opinion, stated, that the 
memorandum was evidently signed by the plaintiff at a different 
time from that at which it was written. As evidence of the terms 
of the contract under the Statute of Frauds, the plaintiff produced 
the memorandum made by him as above stated; also, a petition 
to the Supreme Judicial Court of Rhode-Island, filed by the 
defendant, Arnold, praying liberty ta appeal from a decree of the 
Court of Probate of the town of Burrillville, setting out as dower 
to the widow of the plaintiff’s intestate, a certain part of the lands 
for the price of which this action was brought, and a bond, with 
condition to prosecute an appeal with effect, or pay costs, given 
at the same time. ‘The petition so filed by the defendant, stated, 
that he was a purchaser, at auction, of the lands in which dower 


? Wright v. Dannah, 2 Campb, 203. 
* Bailey et. al. v. Ogden, 3 Johns. Rep. 394 
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was set out, but did not state at what time the purchase was 
made by him, of whom, or at what price; and there was no ex- 


press reference in it to the memorandum of sale, made as above, 
by the plaintiff. The bond merely recited, that the defendant 
‘had an interest” in the lands mentioned. 

As evidence of the contract of sale, the plaintiff offered the 
above memorandum by him made, insisting, 
that being proved, it was competent evidence of itself to take the 
contract without the operation of the Statute of Frauds, and his 


counsel strongly argued, that the defendant, by bidding at the 


in the first place, 


gale, when he saw that the plaintiff was auctioneer, and making 
memoranda of this and other sales of land made by him at the 
time, authorised the plaintiff to sign a memorandum of the terms 
of the contract of sale binding upon him as evidence thereof. 

Secondly, it was contended on the part of the plaintiff, that if 
the memorandum above was not competent evidence of the con- 
tract, of dwself, because the auctioneer who made the same was 
also a party to the contract, and his agency, therefore, to do the 
same, could not be presumed; yet that the defendant recognised 
the memorandum as made by one duly authorised for that pur- 
pose, by the petition and bond above mentioned, in which said 
petition and bond he states himself a purchaser of the lands 
mentioned as sold to him in the memorandum. 

Thirdly, it was contended for the plaintiff, that the sale made 
by the plaintiff to the defendant, being made under authority by 
license from the Supreme Judicial Court, it was a judicial sale, 
and such sales, it was said, were not within the Statute of Frauds. 
To this it was applied gonerally, that this differed from a judicial 
sale in Chancery, but the difference was not particularly stated. 

Story, Justice, commenced by referring to the importance of 
the question agitated, both in practice and principle. It was, 
he stated, difficult to maintain upon principle, that in ordinary 
cases the auctioneer was the agent of both parties to reduce the 
contract to writing, and sign the same for them. He was, in- 
deed, clearly so, of the seller. Lord Mansfield, however, held 
he was of both parties, though much opposed in this opinion in 
dis time. This is, indeed, the settled English doctrine of this 
day. The whole question in this cause, he thought, is whether 

VOL. IL—NO. I 1 
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there is any written memorandum of the contract made by the 
defendant, or by one duly authorised by him. ‘To establish an 
authority from the defendant to the plaintiff, ‘1e said, to make the 
memorandum, the petition and bond, as above stated, were in- 
troduced; but there was in them no reference to the memorandum 
produced, The defendant in his petition merely <tates himself 
a purchaser of the farm, but non constat from it, whether a pur- 
chaser at the sale, of which the plaintiff made the memorandum 
above, or how he purchased, there being no reference in the pe- 
tition to the memorandum. The bond states, still more generally, 
that the defendant “‘ has an interest” in the estate, and does not 
refer to the memorandum. ‘The papers, the petition and bond, 
continued the judge, cannot of themselves be proper memoranda 
of the contract within the statute, because they do not state the 
lerms of the contract, or even the pariies to the same. Merely 
to say in a memorandum, “I have purchased,” is not sufficient. 
This, the judge said, appears, from the very object of the Statute 
of Frauds, which is, to guard against fraud and perjury, by pre- 
venting the necessity of leaving to the memory and honesty of 
men the terms of important contracts—which object, surely, 
would not be satisfied by the memorandum supposed, The bond, 
petition, and memorandum, he considered, were nothing apart ; 
and add them together, and they are nothing, unless the two 
former refer to the last. He then adverted to the character of 
the memorandum, which, he said, was evidently not signed by 


any one at the time té was made; but from the color of the ink, 


and difference of the hand, was signed by the plaintiff at a 


different time. Now the Statute of Frauds, he continued, is 
strict in requiring the signing by the auctioneer to be made ai 
the time of sale, and this was necessary to avoid the mischief, to 
wit, the trusting of important contracts to the memory of men, 
which the statute was made to prevent. 

We come now, said the judge, to the general question—firstly, 
on the principle of the Statute of Frauds, and secondly, on the 
decisions which have been made upon that statute. 

The object of the Statute of Frauds, is to prevent frauds and 
perjuries by requiring certain contracts to be reduced to writing, 


and thus preventing the necessity of recurring to the memory 
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and oaths of men to ascertain their terms. The first inroad 
made upon this statute by decisions, was to allow the agency of 
one signing for the parties, to be proved by parol evidence. Now 
this was contrary ty the analogy of the common law, in case of 
one constituted an agent to make a deed. Such an agent must 
be constitutes! by deed, and his Honor intimated that if this ques- 
tion was new, he should decide differently upon the above anal- 
ogy from the precedents, and require the agency as well as the 
contract to be proved by writing. The next question which 
arose, was whether an auctioneer was a proper agent to reduce 
the contract to writing, and sign for hoth parties. This his 
Honor considered disposed of by the authorities, and settled that 
he was. 

Then came the question, is he a proper agent for that purpose 
when the vendor as well as auctioneer. In this case, observed 
the Judge, there is no proof of express authority to that effect, 
and the authority is to be presumed from the facts that the defen- 
dant came to the sale, the plaintiff was auctioneer, and the de- 
fendant made a bid. He was clear that the auctioneer being 
vendor, was interested, and therefore could net be a preper agent 
to reduce the ccntract to writing, and sien the same for the 
defendant; for it could make no difference as to this, whether he 
is beneficially interested in the sale or not, that is, whether he is 
a mere trustee, or the real owner of the property sold. And it 
could make no difference to the question whether the auctioneer 
has the legal title to the thing sold, asa trustee, or has a mere 
power to sell as the administrator in this case. Jn this last case, 
he receives the money for the property seld, has the disposal oi 
it, and is in effect beneficially interested therein: Ist. to the ex- 
tent of his commissions as auctioneer. 2dly. To the amount of 
his services as administrator, @dly. He may be a creditor, 
usually is, and is in this case. His Honor stated, therefore, that 


he could not distinguish this case from the case of a real owner 


selling his own land at auction, and making a memorandum of 


the contract of sale. You cannot, he said, contradict the mem- 
orandum made at the time of the sale by an authorised agent, as 
an auctioneer in ordinary cases, by parol evidence; if this was 
allowed it would let in all the mischief which the Statute of 
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Frauds was made to prevent. Now this being the case, it can- 
uot be presumed that the law would allow an auctioneer, when a 
party in interest in the sale, to create evidence in his own favor, 
and above all would imply a consent of the other contracting par- 
ty to such an agency. 

The whole difficulty was easily avoided by taking the signa- 
tures of the parties to the contract, at the time of the sale. It 
would not be competent for third persons, though disinterested, 
and under oath, to establish the terms of the contract, lest fraud 
and perjury should ensue; and yet it is contended, that the in- 
terested auctioneer is competent to make evidence of the terms 
of his contract by his memorandum, though not made under the 
sanction of an oath. 

The question seemed to his Honor, to be also settled by au- 
thority; and he here referred to the case to which we referred, 
in Campbell, in which Lord Ellenborough decided against the 
admission of the memorandum made by the auctioneer also a 
vendor, though much stronger for the admission, than the present 
case. 

Next, it was said, observed the judge, that the present was ¢ 
judicial sale, and so not within the Statute of Frauds; but he was 
clear, that this was not a judicial sale, in such a sense as to 
bring it within the purview of the decisions upon judicial sales 
in Chancery, in reference to the Statute of Frauds. In Chan- 
cery, the sale is made by an officer specially appointed by the 
court for that purpose. This officer sells and reports the parti- 
culars of the sale to the court. Notice is given to all parties in 
interest, to make such objections to the sale, upon the report, 
as they please, and thus they are parties to the proceeding. 
Nothing is more common than for the Court of Chancery, though 
the sale is perfectly fair, to open the biddings, because a higher 
price is subsequently offered before the decree, aflirming the re- 
port, is made; and the reason of this is, that until such aflirm- 
ance the sale is not considered as made, or the bids really ac- 


cepted, but the whole matter only in progress. Now when the 


Master’s report is laid before the court, the parties interested 


may either of them object to the sale, as not properly proved within 
the Statute of Frauds; and ifthey do not, then they are esstepped 
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from so doing by the decree of sale to which they are all parties. 
On the other hand, the giving a license to sell lands to an admin- 
istrator, under certain circumstances, is no judicial proceeding 
on the part of the court, but a mere ministerial act in compliance 
with the requisitions of a statute The court merely give the 
administrrtor power to make the sale, but exercise no control 
over it. He makes it in the ordinary way, and it must therefore 
be subject to the ordinary rules of evidence. 


A GLANCE AT THE VIRGINIA CONVENTION. 


PROPOSED ALTERATIONS IN 
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Great interest has been excited throughout the country, by 
the Convention which is now in session in Virginia. It is per- 
fectly natural it should be so, considering the objects for which 
that Convention was called, and the strong existing association 
of the very name of that State, in the mind of every American, 
with ideas of intelligence and patriotism. It formed the first 
written constitution in the Union, and has furnished four out of 
seven national Presidents, the first of whom was Wasnincron. 

‘** Long shall its annals and immorta! tongue 

Fill with its fame the youth of many a shore.” 

The main objects of this Convention, it has appeared, so fax 
2s we are able to learn, is to remedy the inequality of represen- 
tation—to extend the right of suffrage, now exclusively confined 
to freeholders—to have the governor elected by the people, in- 
stead of the legislature—and to divide more equally the power be- 
tween the Legislature, the Judiciary, and the Executive. When 
we take into consideration the spirit and genius of our govern- 
ment, and the almest universal prevalence of republican senti- 
ments existing in this country, we cannot but think it surprising, 
that inequahty of representation should have been, in several in- 
stances, so long acquiesced in. It cannot exist, however, in any 
State, without being occasionally the subject of animadversion 
and censure; and hence it is, that Virginia has been often re- 
proached for its aristocracy. We should doubt, however, whether 
Virginia is more deserving that reproach for that or any other 
‘political imperfection, other than that of slavery, than the State 
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of Rhode-Island, At this day, the constitution under which the 
people of Rhode-Island live, is a Royal Charter, granted by the 
** special favor” of his Majesty Charles II.; and when a conyen- 
tion was called in the year 1824, for the purpose of substituting 
a written constitution more suited to the present times, a majority 
of the delegates were opposed to the innovation. The qualifica- 
tion of voters in Rhode-Island, as in Virginia, is freehold pro- 
perty; but we are not so much disposed to find fault with that, as 
with inequality of representation. So unequal is the representa- 
tion in Rhode-Island, that Newport 1s entitled to return six 
members to the General Assembly, although that town contains 
less than one half of the population of Providence, which is al- 
lowed to return but four. Providence has a population amount- 
ing nearly to 20,000, and its weight in the legislature can be 
counterbalanced even by the town of Portsmouth—a_ town cen- 
taining, not to exceed 1500 inhabitants. The “ rotten borough” 
system, it seems, is, after all, not peculiar to Great Britain. 
There is one consideration, which renders an equalization of 
representation more desirable mm Virginia than in any other State, 
which is not what is commonly called a “slave State.” The 
principal increase of white population in Virginia, as we are in- 
formed, since the year 1810, has been in the western counties, 
where the anti-slavery voices predominate. Consequently, if 
the inequality of representation is remedied, the cause of negro 
emancipation will receive a material accession of strength. 
Among the names of the members of the Virginia convention, 
we have been particularly struck with those of Madison, Monroe 
and Marshall. Mr. Monroe, we have observed, was nominated 
by Mr. Madison to fill the chair; and no other candidate being 
put in nomination, he was elected nem. con. On being conduct- 
ed to the chair by Messrs. Marshall and Madison, Mr. Monroe 


addressed the convention in an appropriate and interesting 


speech, wherein he observed: 

“This assembly is called for the most important object... It is 
to amend our Constitution, and thereby give a new support to 
our system of free republican government. Our Constitution was 
the first that was formed in the Union, and it has been in opera- 
tion since. We had, at that period, the examples only of the 
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ancient republics before us,—we have now the experience ot 
more than half a century of this, our own constitution, and of 
those ofall our sister States. If it has defects, as I think it has, 
experience will have pointed them out, and the ability and in- 
tegrity of this enlightened body, will recommend such altera- 
tions, as it deems proper, to our constituents, in whom the power 
of adopting or rejecting them is exclusively vested. 

All other republics have failed. 'Those of Rome and Greece 
exist only in history. In the territories which they ruled, we 
see the ruins of ancient buildings only—the governments have 
perished, and the inhabitants exhibit a state of decrepitude and 
wretchedness, which is frightful in those who visit them.” 

In reading this part of Mr. Monroe’s address, we were forci- 
bly reminded of Lord Byron’s beautiful apostrophe to Greece, 
in which are the following lines: 

“ A thousand years scarce serve to form a state! 
An hour may lay it in the dust; and when 


Can man its shattered splendor renovate, 


Recall its virtues bick, and vanquish time and fate.” 


After several days had been consumed by the convention in 


fixing upon the rules and modes of proceeding, the several por- 


tions of the constitution were referred to select committees, 
which, we believe, was the mode adopted by the convention of 
Massachusetts. At the head of the legislative committee is Mr. 
Madison—at the head of the executive committee is Mr. Giles, 
and at the head of the judicial committee is Mr. Marshall. 
Various projects have been offered to the convention by the 
reports of the several committees, which has been the occasion 
of mneh able and interesting debate; but the decision which the 
convention will ultimately make with regard to them, appears 
to be extremely uncertain. The resolutions adopted by the ju- 
dicial committee on the 19th of October, are, we think, partic- 
ularly calculated to interest our readers. They are as follow: 
1. Resolved, That the judicial power shall be vested in a 
Court of Appeals, in such Inferior Courts, as the legislature 
shall from time to time ordain and establish, and in the County 
Courts. The jurisdiction of these tribunals shall be regulated 


by law. The judges of the Court of Appeals, and of the Inferior 
Courts, shall hold their offices during good behaviour, or until 
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removed in the manner prescribed in this constitution; and shall, 
at the same time, hold no other otlice, appointment, or public 
trust: and the acceptance thereof, by either of them, shall va- 
cate his judicial ofhce. No modification or abolition of any 
court, shall be construed to deprive any judge thereof of his 
office ; but such judge shall perform any judicial duties whieh 
the legislature shall assign him. 

2. Resolved, That the present judges of the Court of Appeals, 
judges of the Ge neral Court, and chancellors, remain in office 
until the expiration of the first session of the legislature, held 
under the new constitution, and nolonger. But the legislature 
may cause to be paid to such of them, as shall not be re-appoint- 
ed, such sum as, from their age, infirmities, and past services, 
shall be deemed reasonable. 

3. Resolved, ‘That judges of the Court of Appeals and Inferior 
Courts, except justices of the County Courts, and the aldermen 
or other magistrates of corporation courts, shall be elected by 
the concurrent vote of both Houses of the General Assembly, 
each House voting separately, and having a negative on the 
other; and the members thereof voting viva voce. ‘The votes of 
the members shall be entered on the journals of their respective 
Houses. Should the two Houses, in any case, fail to concur in 
the election of a judge, after , the 
Governor shall forthwith decide the election, by appointing one 
of the two persons who first received a majority of votes in the 
Houses in which they were respectively voted for. But if any 
vacancy shall occur, during the recess of the General Assembly, 
the Governor, or other person performing the duty of Governor, 
may appoint a person to fill such vacancy, who shall continue in 
office until the end of the next succeeding session of the Gene- 
.ral Assembly. 

4. Resolved, That the judges of the Court of Appeals, and of 
the Inferior Courts, shall receive fixed and adequate salaries, 
which shail not be diminished during their continuance in office. 

5. Resolved, That on the creation of any new county, justices 
of the peace shall be appointed, in the first instance, as may be 
prescribed by law. When vacancies shall occur in any county, 
or it shall, for any cause, be deemed necessary to increase their 
number, appointments shall be made by the Governor, by and 
with the advice and consent of the Senate, on the recommenda- 
tion of their respective County Courts. 

Resolved, That the clerks of the several Courts shall be 
appointed by their respective Courts, and their tenure of office 
be prescribed by law. 

Resolved, ‘That the judges of the Court of Appeals, and of 
the Inferior Courts, offending against the State, either by mal- 
administration, corruption, or neglect of duty, or by any other 
high crime or misdemeanor, shall be impeachable by the House 





1830. | Late Judicial Decisions. 33 


of Delegates, such impeachment to be prosecuted before the 
Senate. If found guilty by a majority of two-thirds of the whole 
Senate, such persons shall be removed from office. And any 
judge so impeached shall be suspended from exercising the 
junctions of his office until his acquittal, or until the impeach- 
ment shall be discontinued or withdrawn. 

8. Resolved, That judges may be removed from office by a 
vote of the General Assembly : but two-thirds of the whole num- 
ber of each House must concur in such vote, and the cause ef 
removal shail be entered onthe journals of each. The judge 
against whom the legislature is about to proceed, shall receive 
notice thereof, accompanied with a copy of the causes alleged 
for his removal, at least twenty days before the day on which 
either House of the General Assembly shall act thereupon. 


LATE JUDICIAL DECISIONS. 


3c The continuation of the Quarterly Digest of English 
Common Law Cases, was not received in season for insertion in 
the present number of our work. 


Brits or Excuanoe.—The verdict of the jury in the case of 
‘* Mitchell and others v. Baring and others,” seems to have oc- 
casioned some surprise in the city. A bill from America for 
£500, at sixty days after sight, is drawn upon a person at Liver- 
pool, but payable in ITondon. The drawee refuses his accep- 
tance in the first instance; but it is afterwards “‘accepted” by 
the house of Baring, ‘‘ under protest for the honor of the draw- 
ers, and will be paid on their account if regularly protested, and 
refused when due.”” When the bill became due, it was again 
presented to the drawee at Liverpool, and by him protested for 
non-payment. Ought the bill to have been protested in London, 
where it is payable, or not, before the Barings were called upen 
for payment? The jury seemed to think yes, in conformity with 
mercantile custom. Lord Tenterden declared his having no 
doubt but that by the law of the case the protest at Liverpool was 
sufficient, and that the Barings were therefore liable by their 
conditional acceptance ; and the jury yielded. {London Times. | 


Lianinity or Rerorters.—The following notice of a law 
decision, respecting the liability of newspaper reporters, is taken 
from a late London paper. 

in a case of libel, which was tried in the Court of Common 
Pleas a few days ago, the Lord Chief Justice, in summing up, 
said, that if the editor of a newspaper gave a fair, plain, honest, 
and unvarnished statement of the proceedings in a court of jus- 
tice, he would not be liable to an action for libel: for it was the 
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right of the public to have all such proceedings made known to 
them; and though the characters of individuals might thereby 
be occasionally involved, yet the smaller evil should be permitted, 
in consideration of the greater public good which was obtained. 
But it was incumbent upon all parties who published the pro- 
ceedings of a court of jusuce, to furnish evidence that their re- 
port was a fair, candid, and honest statement. He was not 
prepared to say, that the publishing of the opening speech of the 
counsel, unsupported by evidence, would entitle the party pub- 
lishing it to the protection granted to those who gave a fair re- 
port of the whole trial, because it was Very well known that the 
speeches of counsel were olten very different trom the evidence. 


Law or Patents.—In the Circuit Court of the United States, 
at the late term in New-York city, in the important patent case 
of Gant and Townsend y. the Raymonds, two points were pre- 
sented in a motion for a new triai:—ist. ty hether on entry of a 
vacutur of a previous patent, in the office of the Secretary of 
State, the patentee might take out a new patent for the same 
sudjec. matter with a more periect specification. 2d. Whether 
the defendant could bar the plaintiffs’ recovery by showing that 
the specification was materially defective and ambiguous, with- 


out, also, proving that it was rendered so by the patentee, wwh 
design to deceive ihe public. ‘The court were divided in opinion 
upon both points. 


Discuarce uxper Poor Desrors’ Act.—At the last term of 
the United States Circuit in New-York, there was an action on 
a judgment rendered in Massachusetts, The defendants pleaded 
that they were imprisoned in Massachusetts, by ca. sa. on the 
judgment, and were dischargea trom imprisonment under the 
poor debtor act, The question was whether such imprisonment 
and discharge were, in law, a satistaction of the judgment; the 
court decided they were not, at common law, and that it did not 
appear that the statute of Massachusetts rendered such discharge 
a satisiaction of the judgment. Judgment for plaintiff. Walker 
for plaintiff, Sullivan foi defendants. 


Jupcment or U.S, Courts a Lien upon tanns in New- 
York.—At the late term of the United States Circuit Court in 
New-York City, in the cuse of Konyng v. Bayard, the question 
arose, whether the judgments of the Courts of the United States 
in the State of New-York are a lien upon lands, as against sub- 
sequent purchasers; and if so, when the lien commences, or 
attaches. On the 19th of November, Judge Thompson deliver- 
ed the opinion of the court, declaring that judgments in the 
United States Circuit and District Courts in this State, are.a lien 
upon lands as against subsequent purchasers, from the time that 


they are regularly docketed according to the practice of those 
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courts, and that the usage of docketting those judgments, which 
has prevailed since the year 1795, is sufficient and conclusive 
evidence of the practice of the courts, although no written rule 
is found, by which it was originally authorised, 


Lraniities or Guarantors, &c. anp Secret Conveyances. 
The following is from the account, given in a Boston paper, of 
the late term of the Supreme Court of Massachusetts, in Wor- 
cester: 

The case of the Oxford Bank v. Haynes, was one of conside- 
rable interest, as fixing the liabilities of guarantors of promissory 
notes, which have not been before accurately defined in this 
State. In this case, Haynes guarantied the note on the back 
of it, at the time it was diseounted. At its maturity the makers 
were solvent, and remained so for some time. No attempt was 
made to collect it by suit of them, nor any notice given to 
Haynes for about nine months. The court held that a guarantor 


stands as an imsurer of the solvency of the principals, and of 


their ability to pay, according to the terms of the contract; that 
the want of due diligence in collecting the debt, and giving no- 
tice to the guarantor, on the part of the holder, discharges his 
liability ; and they decided that Haynes here was discharged by 
the neglect of the bank—thus determining that the liability of a 
guarantor is, to a certain extent, conditional only, and not ab- 
solute, as some have supposed, 

The case of the Oxford Bank rv. I ewis, was also one of con- 
siderable interest, as settling the liabilities of sureties on notes. 
The defendant was surety on a note to the bank, the first in- 
stalment of which was paid; and when the second became due, 
the principal paid the interest for sixty days in advance, but paid 
none of the principal sum of the note. We believe this process 
was repeated more than once; but the opinion of the court ap- 
plies as well to repeated delays of this kind, as to a single one. 

The court held that the surety is not discharged unless the 
holders do something to put him in a worse situation than he 
otherwise would be, such as giving a new credit without the 
knowledge of the surety, thereby making in fact a new contract. 
The question in such cases now is, whether the holder has made 
such a contract with the principal, as gives him a right to a 
delay heyond the time originally stipulated, and this without the 
knowledge of the surety; for if such is the case, the surety is 
thereby discharged. Here the paying of the interest only, when 
ihe instalment was due, did not prevent the holder from suing 
at any time for the principal, nor the surety from paying the 
amount of the note at any time, and then recovering it of the 
principal in the note. Consequently, nothing was-done which 
altered in any manner the surety’s original Jiability, and judg- 
ment was rendered against him 
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The case of Chumway v. Rutter, was one of that class which 
calls loudly for the interposition of the legislature. Where a 
creditor attaching property obtains the sole control and manage- 
ment of it as his own, and finds himself unexpectedly sub- 
jected to a suit by some one who claims the property by virtue 
of some secret conveyance, which is construed to be only prima 
facie evidence of fraud, and which can always be removed by 
the oath of the debtor, who, if the transaction is fraudulent, is a 
party to the fraud. Unless some stop is put to the secret con- 
veyances and mortzages of personal estate in some way, the 
term ‘ unfortunate,” which has hitherto been applied to debtors, 
will only apply hereafter to creditors. 


REGULATION AND LIABILITY oF Banxs.~-A case was tried 
some time since in the District Court for the city and county 
of Philadelphia, before Judge Hallowell, in which he delivered 
it to the jury as his opinion, that a bank w hich receives a bill for 
collection, in another State, or at a distance, and transmits it to 
another bank for that purpose, is not responsible for the acts or 
omissions of the bank to which it is transmitted, or any of its 
officers. 

That a bank receiving such a bill for collection, and omitting 
or neglecting, in a reasonable time, to write to its correspondent 
bank for information as to its fate, makes the bill its own, and must 
pay the depositor the amount; or, if it has been paid, cannot 
recover it back. 

That the distant bank is responsible over to the transacting 
bank—if it suffers loss in consequence of their having omitted 
or neglected to give, in a reasonable time, information of their 
proceedings in relation to the bill, and of its ultimate fate. 

Whatever a bank undertakes to do for a depositor, it must do 
with fidelity, diligence and skill; and the same principle applies 
between banks corresponding with and doing business with 
each other. 

A verdict was rendered for the plaintiff, in accordance with 
the rules laid down by the judge. [{ Philadelphia paper. | 


AssiCNMENTS IN TRUsT FoR Crepitors.—1. Such assignments 
are not vitiated by a condition that the creditors shall accept the 
provision made for them in full of their respective demands. 2. 
The time limited in such an assignment for creditors to become 
parties to it, may be so short, or so long, as to justify a presump- 
tion of fraud, and thus defeat its operation. 3. Such an assign- 
ment by an insolvent debtor, in another jurisdiction, will not be 
permitted to operate upon property in this State (Maine) so as 
to defeat the attachment of a creditor residing here.—Fev \. 
Adame ot. al. 5 Greenleaf’s Rep. 245. 





